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TAKE NOTICE that Invesco Canada Ltd., Northwest & FEthical Investments L.P.,
Comité Syndical National de Retraite Batirente Inc., Matrix Asset Management Inc., Gestion
Férique and Montrusco Bolton Investments Inc. (the “Applicants™) hereby apply for leave to
appeal to the Court, pursuant to section 40(1) of the Supreme Court Act, R.S.C. 1995, c. 5-26,
from the judgment of the Court of Appeal for Ontario, Court File numbers M42068 and M42399,
made June 26, 2013, dismissing the motions for leave to appeal from the orders of Morawetz J.
dated December 10, 2012 and March 20, 2013 and for costs of this leave application, or any
further or other order that the Court -may deem appropriate;

AND FURTHER TAKE NOTICE that this application for leave is made on the following

grounds:

1. In this case, the courts below approved a seitlement between a class action plaintiff
and a settling defendant that explicitly prohibited absent class members from opting

out in order to pursue their claims individually.

2. This Court and the provincial courts have always protected the right of class members
to opt out of class action certifications and settlements as a fundamental hallmark of
procedural fairness. Within class actions, opt-out rights serve as a counter-weight
against inadequate class settlements, which may lose their viability if enough class
members are dissatisfied and opt out. The rights are s0 important that Canadian
courts will not recognize class judgments rendered elsewhere unless opt-out rights

were patt of the class action procedure there.

3. The present proceeding involves the largest securities fraud in recent Canadian
history: the Sino-Forest case. Sino-Forest was an Ontario company listed on the
TSX, but its forestry operations were largely in China. Its market capitalization af the
end of 2010 was over $6 billion, buta report in June 2011 claiming that the company
was a “near total fraud” caused the stock fo collapse. Class action securities claims
have been commenced against the company and its auditors, experts, directors and
officers, and underwriters. Sino-Forest itself sought insolvency protection under the

Companies’ Creditors Arrangement Act, R.S.C. 1985, ¢. C-36 (“CCAA”) in March
2012.
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In December 2012, on the day of the creditors’ vote on the CCA4 reorganization
plan, the plaintiffs’ counsel in the as-yet-uncertified class action and defendant Ernst
& Young LLP (“E&Y”), Sino-Forest’s main auditor, announced a proposed
settlement for $117 million. The settlement terms explicitly prohibited opt outs by
any class members. Class counsel later explained that E&Y was willing to pay more
in order to avoid opt outs. The CCA4 plan, amended to reflect this new approach,
also provided that the other class action defendants -- including the former CEO
accused by the Ontario Securities Commission of masterminding the fraud -- could
qualify for no-opt-out settlements as well. All parties to the CCAA proceeding
favored this approach.

The Applicants are institutional investors in Sino-Forest who suffered significant
losses and who are absent class members. As soon as they heard about the no-opt-out
provision of the proposed settlement, they objected in the Superior Court. The
Applicants respectfully submit that class members’ rights to opt out and pursue their
claims individually are fundamental to procedural fairness in class actions, and a

settlement that explicitly abrogates those rights should not be countenanced.

While insolvent debtor applicants in CCA4 proceedings may obtain full (no-opt-out)
releases of claims against them, including class claims, as part of their reorganization,
there is no proper statutory or equitable basis for extending no-opt-out releases and
settlements to parties that are not insolvent applicants. There is no reason fo permit
class counsel and E&Y fo prohibit and neuter opt-out rights as a term of the
settlement. Nevertheless, acting under both the Ontario Class Proceedings Act and
the CCAA, the courts below approved E&Y’sno-opt-out settlement and the

CCAA “framework” for similar setilements by other defendants.

Ultimately, allowing abrogation of opt-out rights would have the perverse
consequence of damaging investors’ trust in the integrity of Canada’s legal system
dealing with financial and investor affairs, and thus would in the long run impair the

proper functioning of Canadian capital markets.

This proposed appeal thus raises the following questions of public importance:
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a) In a class action, is it permissible for a settling defendant and the counsel for
(uncertified) class plaintiffs to agree on an explicit no-opt-out provision as part

of the proposed settlement, and for the court to approve such a provision?

b) Does a CCAA insolvency proceeding pending against a company that is a
defendant in a class action give the CCAA court jurisdiction or discretion to

provide non-opt-out releases to other (non-applicant, solvent) defendants?

¢) In the accompanying appeal: Do absent class members lack standing under the
Class Proceedings Act to appeal an order approving the settlement of a class

proéeeding that explicitly prohibits them from opting out?

9. The Applicants’ position is that a class member’s right to opt out of a class
proceeding is fundamental and it is of public importance to ensure that the right is not
abrogated. If a settlement is approved with a no-opt-out provision such that class
members are not allowed to prosecute their own claims, it is of public importance to

ensure that those class members may appeal that decision.

Dated at Toronto, Ontario this 20th day of September, 2013,

KIM ORR BARRISTERS P.C.
19 Mercer Street, 4% Floor,
Toronto, ON M5V 1H2

Won J. Kim (LSUC # 32918H)

E-mail: wjk@kimorr.ca

Michael C. Spencer (LSUC # 59637F)
E-mail: mcs@kimorr.ca

Megan B. McPhee (LSUC # 48351G)
E-mail: mbm@kimorr.ca

Yonatan Rozenszajn (I.SUC #59057H)
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NOTICE TO THE RESPONDENTS: A respondent may serve and file a memorandum in
response to this application for leave to appeal within 30 days after service of the application. If
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File Number:

IN THE SUPREME COURT OF CANADA
(ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO)

BETWEEN:

INVESCO CANADA LTD., NORTHWEST & ETHICAL INVESTMENTS L.P.,
COMITE SYNDICAL NATIONAL DE RETRAITE BATIRENTE INC,,
MATRIX ASSET MANAGEMENT INC., GESTION FERIQUE, AND
MONTRUSCO BOLTON INVESTMENTS INC.

Applicants
(Moving Parties/Appellants)
-and -

SINO-FOREST CORPORATION, ERNST & YOUNG LLP, BDO LIMITED (formerly
‘known as BDO MCCABE LO LIMITED), ALLEN T.Y. CHAN, KAT KIT POON, DAVID J.
HORSLEY, CREDIT SUISSE SECURITIES (CANADA), INC., TD SECURITIES INC,,
DUNDEE SECURITIES CORPORATION, RBC DOMINION SECURITIES INC,, SCOTIA
CAPITAL INC., CIBC WORLD MARKETS INC., MERRILL LYNCH CANADA INC,,
CANACCORD FINANCIAL LTD., MAISON PLACEMENTS CANADA INC., CREDIT
SUISSE SECURITIES (USA) LLC and MERRILL LYNCH, PIERCE, FENNER & SMITH
INCORPORATED (successor by merger to Banc of America Securities LLC), THE
TRUSTEES OF THE LABOURERS’ PENSION FUND OF CENTRAL AND EASTERN
CANADA, THE TRUSTEES OF THE INTERNATIONAL UNION OF OPERATING
ENGINEERS LOCAL 793 PENSION PLAN FOR OPERATING ENGINEERS IN
ONTARIO, STUNDE AP-FONDEN, DAVID GRANT, ROBERT WONG and POYRY

: (BELJING) CONSULTING COMPANY LIMITED

Respondents
(Respondents)

Proceeding under the Class Proceedings Act, 1992

CERTIFICATE OF COUNSEL FOR THE APPLICANTS INVESCO CANADA LTD,,
NORTHWEST & ETHICAL INVESTMENTS L.P., COMITE SYNDICAL NATIONAL DE
RETRAITE BATIRENTE INC., MATRIX ASSET MANAGEMENT INC., GESTION
FERIQUE, AND MONTRUSCO BOLTON INVESTMENTS INC,

Section 40 of the Supreme Court Act, R.S.C. 1995, ¢. S-26
Rules 25(1) of the Rules of the Supreme Court of Canada, SOR/2002-156
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I, Won J. Kim, counsel for the Applicants, Invesco Canada Ltd., Northwest & Ethical

Investments L.P., Comité Syndical National de Retraite Bétirente Inc., Matrix Asset Management
Inc., Gestion Férique and Montrusco Bolton Investments Inc., hereby certify that:
(a) there is no sealing or confidentiality order in effect in the file from a lower court or the Court,
and there is no document filed that includes information subject to a sealing or confidentiality order
or that is classified as confidential by legislation;
(b) there is no sealing order or ban on the publication of evidence or the name or identity of a party
or witness; and,
(c) there is no confidential information or document filed that includes such information that is

subject to limitations on public access by virtue of specific legislation.

Dated nto, Ontario this 20th day of September, 2013,

-
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Megan B. McPhee (LSUC # 48351G)
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Tel: (613) 277-7617
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Comité Syndical National de Retraite
Batirente Inc., Matrix Asset Management
Inc., Gestion Férique and Montrusco Bolton
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Syndical National de Retraite Bétirente Inc.,
Matrix Asset Management Inc., Gestion
Férique and Montrusco Bolton Investments
Inc.
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CITATION: Sino-Forest Corporation (Re), 2012 ONSC 7041
COURT FILE NO.: CV-12-96567-00CL
DATE: 20121219

SUPERIOR COURT OF JUSTICE — ONTARYO
(COMMERCIAL LIST)

RE:

BEFORE:
COUNSEL:

IN THE MATTER OF THE COMPANIES’ CREDIT: ORS ARRANGEMENT
ACT, R.8.C. 1985, ¢. C-36, AS AMENDED

AND IN THE MATYER OF A PLAN OF COMPROMISE OR
ARRANGEMYENT OF SINO.-FOREST CORPORATION, Applicant

MORAWETZ J-

Robert ' W. Staley, Kevin Zych, Derek J. Bell and Jonathan Bell, for Sino-
Feore¢st Corporation .

Perrick Tay, Jennifér Stam, and Cliff Prophet for the Monitor, FTI
Consulting Canada Ine.

Robert Chadwick and Brendan O'Neill, for the Ad Hoe Committee of
Notcholders

Kenneth Rosenberg, Kirk Baert, Max Starnino, and A. Dimitri Lascaris, for
the Class Action Plaintiffs

Won J.. Kim, James C. Orr, Michael C, Spencer, and Megan B, McPhee, for
Invesco Canada Litd., Northwest & FEthical Investments LP and Comité
Syndicalc Nationsle dé Retraite Bitivente Ine.

Peter Griffin, Peter Osborne and Shara Roy, for Ernst & Young Inc.
Peter Greene and Ken Dekkar, for BDO Limited

Edward A. Sellers and Larry Lowenstein, for the Board of Directors of Sino-
Forest Corporation

John Pirie and David Gadsden, for Poyry (Beijing)

James Doris, for the Plaintiff in the New York Class Action
David Bish, for the Underwriters . .
Simon Bieber and Erin Plect, for David Horsley

James Gront, for the Ontario Securities Commission
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Ewily Cole and Joseph Marin, for Allen Chan

Susan E. Freedman and Brandon Barnes, for Kai Kit Poon
Paul Emerson, for ACE/Chubb
Sam Sasso, for Travelers

HEARD:  DECEMBER 7,2012

ENDORSEMENT

(1] The Applicant, Sino-Forest Corporation (*SFC”), seeks an order sanctioning the Plan of
Compromise and Arrangement dated December 3, 2012, as modified, amended, vatied or
supplemented in accordance with its terms (the “Plan”) pursuant to section 6 of the Companies’
Creditors Arrangement Act (“CCAA), and ancillary relief as set out in the proposed sanction
order {the “Sanction Order”).

(2]  The Plan is supported by:
{a) the Monilor;
’(b) SFC’s largest créditors, the Ad Hoc Committee of Noteholders (the “Ad Hoc
Committee™); .
(¢) Emnst & Young LLP (“E&Y™);
(d) BDO Limited (“BRO”); and
(¢) the Underwriters.

The Ad Hoc Committee of Purchasers of the Applicant’s Securities (the “Ad Hoc Securities
Purchasers Corntnittee” including the “Class Action Plaintiffs”) has agreed not to opposc the
Plan,

[3]  The Plan was approved by an ¢verwhelming majority of Affected Creditors voting on the
Plan in person or by proxy. In total, 99% in number, and greater than 99% in value, of those

Affected Creditors voting favoured the Plan:

[4] Invesco Canada Lid. (“Invesco”), Northwest & Ethical Investments LP and Comité
Syndicale Nationale de Retraite Bétirente Ine. (collestively, the “Funds™) object to the proposed
Sanction Order. The Funds request an adjournment of the motion for a period of one month.
Alternatively, the Funds request that the Plan be aliered ¢ as to remove Article 11 “Settlement
of Claims Against Third Party Defendants”..
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[5] This cndorsement fully addressés the adjowrnment request of the Funds. In this
endorsement, defined terms have been teken from the motion record.

[6) The Funds are institutional, public and- private equity funds that owned 3,085,786
comrmon shares of SEC on June 2, 2011, The Funds alleged that they suffered substantial losses
after the market i SFC shares collapsed following a public issuance of a report suggesting that
fraud permeated SFC's assets and operations.

[7]  Following the collapse of SFC*s share prics, class actions were commenced against SFC,
certain of its directors and officers, the suditors, the Underwriters and other expert firms.

(8]  On January 6, 2012, Perell 1. granted carriage of the ¢lass astion to Koskie Minsky LLP
and Siskinds LLP (*Class Counsel”). The class has not been certified.

[9]  Counsel to the Funds 1akes the position that Class Counsel does not represent the Funds.

{10] Ino his affidavit sworn December 6, 2012, Mr. Erie J. Adelson, Senior Vice President,
Secretary and head of Legal of Invesco stated that on December 3, 2012, Class Counsel and
E&Y announced that they had entered into a setilement by which E&Y would pay $117 million
into 2. “Trust” formed as part of the CCAA proceedings, in retun for releases of all claims that
could be brought against E&Y by any person in connection with SFC.

[11] Mr. Adelson also states that on December 3, 2012, en Amended Plan was issued that, for
the first time in the CCAA procecdings, contained provisions for setflement of claims against
Third Party Defendants (Article 11), including specific provisions concerning the settlement by
and releases for E&Y; and also allowing other Third Party Defendants to avail themselves of

similar provisions for unspecified seftlements and releases in the future.

[12] Mr. Adelson acknowledges that on December 5, 2012, counsel for E&Y advised
Inveseo’s counsel that the parties had decided not to request court approval of the proposed E&Y
Settlement at the motion scheduled for December 7, 2012. However, Mr, Adelson takes the
position that provisions of the Plan, ¢ven apart from the E&Y Settlement, appear 1o affect the
{zgal and practical ability of Invesco and other investors to seek adjudication of their claims
against defendants fn the. SFC litigation on the merits, rendering it vital that sufficient time be
provided to fully understand the present matters. i

[13] Mr. Adelson also details “preliminary reasons for objecting to the Plan’s release
provisions™ .

15. If the effect of the Plan is to allow a Third Party Defendant (such as E&Y).to
setfle its liability to investors in connection with Sino-Forest through a seitlement
agreement with Class Counsel, and to bind the investors to that settlement without
giving them the opportunity to opt out and pursue their claimg on the merits
outside the Class Action, then Invesco would strenuously object and oppose
approval of such an arrangement, '

16. The Class Action has not been certified, so Invesco does not view Class
Counsel, with whom we have no other relationship, as authorized fo represent its
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interests in connection with Sino-Forest, Our views have not been heard and our
interests have not been represented in connection with the Plan and the proposed
settlement, It is my understanding that Invesco, as an investor with claims against
Sino-Forest and the other defendants in the Class Action, is not a “creditor” with
respect to the Plan. Invesco accordingly submits that it would be contrary to its
rights to bind it to a release or a setflement involving Third Party Defendants
. unless Invesco directly participated in proceedings or unless in certified class
proceedings it was given the opportunity to opt out. We do not understand the
CCAA to authorize releases of third parties, that i3, partics other than the
Applicant and certain officers and directors under certain circumstances, as part of
a Sanction Order. Invesco objects 0 any such provisions or results in this matter.

[14) Counsel to the Funds made specific refetence to Article 11.2 of the Plan which, counsel
submits, if approved, establishes an opon-ended mechanism for eligible Third Party Defendants,
defined to include the 11 Underwriters named as defendants in the class action, BDO and/or
E&Y (if its proposed settlement Is not already concluded), to enter into a “Named Third Party
Defendant Settlement™ with “one or more of (i) counsel to the plaintiffs In any of the class
actions...”, '

[15] Counsel to the Funds further submits that under Articles 11.2 (b) and (c), once a’
settlement is concluded among the specified parties, the settling defendant will obtain reléases
and bar orders in the CCAA proceeding, preventing the continued litigation of any SFC-related
claims against them. If a scttlement is reached in the future, counsel submits that the CCAA
Telease and bar orders will remain available notwithstanding that the CCAA process may have
concluded. Accordingly, counsel submits that it appears that these provisions purport o vest
authority in the parties as described to enter into settlements that may have the effect of barring
any claimants (such as the Funds) from prosecuting SFC-related claiftis against the Underwriters,
BDO and/or E&Y, subject to the approval of this court. This bar, counsel submits, would be
imposed without compliance with establishes prerequisites of the Class Proceedings Act
(“CPA"} — including class certification, a faimess hearing, approval by the court supervising the
class action, and provision of opt-out rights - necessary to impose releases or other restrictions
on class members who-are not named parties before that court.

[16]  Stated more succinetly, counsel submits that the Plan appears designed to unnecessarily
fetter the powers of a future court, namely, the class action case management court, by assigning
to the CCAA court the power to approve and effectuate class-wide settlements without regard to
established statutory and rule-based procediral safegnards found in the CPA.

[17] The adjoumment request was opposed, primarily on the basis that the Funds had
misundetstood the ferms of the Plan. Oral submissions were made by counsel on behalf of the
Monitor, SFC, Ad Hoc Noteholders, SFC Bogrd, Ontario Securities Commission, E&Y and the
Class Action Plaintiffs. Specifically, these parties submit there was & misunderstanding on the
part of the Funds as to what was before the court for approval and, perhaps more importantly,
what was not before the court for approval.

[18] Counsel to the Monitor also submits that SFC has limited funds and time is eritical.
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(19]  The thrust of the arguments of the combined forces opposing the adjourntsent request is
that the court is not being asked, at this time, 1o approve the settlement. Rather, what is before
the court is a motion to apptove the Plan, which includes approval of a framework with respect
to a proposed settlement of claims against Thlrd Party Defendants.

[20] Essentially, if certain conditions are met and furthcr court approvals and orders are
obtained, it is conceivable that E&Y will get a release. However, such a release is not being
requested at this ime. Further, it 1% not a condition of Plan Implementation that the E&Y matter

be settled.

[21] To support this position, connsel referenced 2 number of provisions in the Plan including;

1. The defined term “Settlement Trust Order”, which means a court order that
establishes the Seftlement Trust (section 11.1 (a) of the Plan) and approves the
E&Y Settlement and the E&Y Release...;

2. Section 8.2, which outlines the effect the Sanction Order and includes a reference
in Section 8.2 (z) that the E&Y Releaso shall become effective on the E&Y
Settlement Date in the manner set forth in section 11.1;

3, Section 11.1, which details seftlement of claims against Third Party Defendants
and specifically E&Y. This provision sets out a number of pre-conditions 1o the
required payment to be made by E&Y as provided for in the E&Y Settlement,
These pre-conditions are;

(i)  the granting of the Sanction Order;
(i)  the issuvance of the Setilement Trust Order;

(ili) the granting of an order under Chapter 15 of the United States Bankruptcy
Code récognizing and enforcing the Sanction Order and the Settlement
Trust Qrder in the United States;

(iv)  any other order necessary to give effect to the E&Y Settlement;

(v)  the fulfillment of all conditions precedent in the E&Y Seitlement and the
fulfiliment by the Ontario Class Action Plaintiffs of all of their obligations

thercunder; and

(vi)  the Sanction Order, the Settlement Trust Order and all E&Y Orders being
final orders and not subject to further appeal or challenge,

[22] Having roviewed these documents, it is apparent that approval of the E&Y Settlement is
not before the cowrt on this motion and no release js being provided to E&Y as a result of this
motion. In the event all of the pre-conditions are satisfied and if all of the required court
approvals and orders are issued, the position of the Funds could be affected, However, the Funds
will have the opportunity to make argument on such hearings,
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{23] 1 have aiso reviewed the forny of Sanction Order being requested specifically patagraph
40. This provision provides that the E&Y Settiement and the release of the E&Y Claims
pursuant to section 11.1 of the Plar shall become effective upon the satisfaction of cerfain
conditions precedent, including court approval of the terms of the &Y Settlement, the terms and
scope of the E&Y Release and the Settlement Trust Order and the granting of the Settlement

Trust Order.

[24] Paragraph 41 of the draft Sanction Order also provides that any Named Third Party
Defendant Settlement, Named Third Party Defendant Settlement Order and Named Thitd Party
Defendant Release, the terms and scope of which remain in each case subject to further court
approval in accordance with the Plan, shall only become effective after the Plan Implementation
Date and upon the satisfaction of the conditions prevedent, set forth in section 11.2 of the Plan.

[25] The requested Sanction Order confirms my view that the arguments put forth by counsel
on behalf of the Finds are premature and can be addressed on the return of the motion 10 apProve

the specific settlements and releases.

{261 In the result, I have not been persuaded that the adjoumnment is neccssary. The motion
for the adjournment is accordingly denied, ’

Fitersy..

T MO T2 ).

Date: December 10, 2012
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ENDORSEMENT

[i]  On December 10, 2012, 1 released an endorsement granting this motion with reasons fo
follow. These arc those reasons.

Overview

[2] The Applicant, Sino-Forest Corporation (“SFC”), sceks an order sanctioning (the
“Sanction Order”) a plan of compromise and reorganization dated December 3, 2012 as
modified, amended, vasied or supplemented in accordance with its tetms (the “Plan”) purswant 10
section 6 of the Companies' Credifors Arrangement Act (‘CCAA"). .

[3]  Withthe exception of one paity, SFC’s position is either supported or is not opposed,

[4] Tnvesco Canada Ltd., Northwest & Ethical Investments LP and Comité Syndicale
Nationale de Retraite Bétirente Inc. {collectively, the “Funds”) object to the proposed Sanction
Order. The Funds requested an adjournment for a period of one month. 1 denied the Funds’
adjournment request in a sepatate endorsement released on December 10, 2012 (Re Sing-Forest
Corporation, 2012 ONSC 7041). Alternatively, the Funds requested that the Plan be altered so
as to vemove Article 11 “Settlement of Claims Against Third Party Defendants”,

{51 The defined terms have been taken from the motion record.

[6] SFC’scounsel submits that the Plan represents a fair and reasonable compromise reached
with SFC’s creditors following months of negotiation, SFC’s counse! submits that the Plan,
including its treatment of holders of equity claims, complies with CCAA requirements and is
consistent with this couit’s decision on the equity claims motions (the “Equity Claims Decision”)
(2012 ONSC 4377, 92 C.B.R. (5th) 99), which was subsequently upheld by the Court of Appeal
for Ontario (2012 ONCA 816),
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[7]  Counsel submits that the classification of creditors for the purpose of voting on the Plan
was proper and consistent with the CCAA, existing law and prior orders of this court, including
the Equity Claims Decision and the Plan Filing and Meeting Order.

[8]  The Plan has the support of the following parties:
(a) the Monitor;

(b) SEC’s largest cteditors, the Ad Hoe Committee of Noteholders (the “Ad Hoc
Noteholders™);

(¢) Ernst & Young LLP (“E&Y");
(d) BDO Limited (“BDO”); and
(e) the Underwriters.

[9] The Ad Hoc Committee of Purchasers of the Applicant’s Securities (the “Ad Hoc
Secutities Purchasers Committee”, also referred to as the “Class Action Plaintiffs”) has agreed
not to oppose the Plan. The Monitor has considered possible alternatives to the Plan, including
liquidation and bankrupicy, and has concluded that the Plan is the preferable option,

[10] The Plan was approved by an overwhelming majority of Affected Creditors voting in
person or by proxy. In total, 99% in number, and greater than 99% in value, of those Affected
Creditors voting favoured the Plan.

[t1] Options and alternatives to the Plan have been exploted throughout these proceedings.
SEC carried out a court-supervised sales process (the “Sales Process”), pursvant o the sales
process order {the «“Sales Process Ordet™), to seek out potential qualified strategic and financial
purchasers of SFC’s global assets, After a canvassing of the market, SFC determined that there
were no qualified purchasers offering to acquire its assets for qualified consideration (“Qualified
Consideration™), which was set at 85% of the value of the outstanding amount owing under the
notes (the “Notes™).

[12] SFC’s counsel submiits that the Plan achieves the objective stated at the commencement
of the CCAA proceedings (namely, to provide a “clean break” between the business operations
of the global SFC enterprise as a whole (“Sino-Forest”) and the problems facing SFC, with the
aspiration of saving and preserving the value of SFC’s underlying business for the benefit of
SFC’s creditors). ‘

Facts

[13] SFC is an integrated forest plantation operator and forest products compary, with most of
its assets and the majority of its business operations located in the southern and eastern regions
of the People’s Republic of China (“PRC”). SFC’s registered office is located in Toronto and its
principal business office is located in Hong Kong, '
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[14] SFC is a holding company with six direct subsidiaries (the “Gubsidiaries”) and an indirect
majority interest in Greenheart Group Limited (Bermuda), a publicly-traded company. Including
SFC and the Subsidiaties, there are 137 entities that make up Sino-Forest: 67 companies.
incorporated in PRC, 58 companics incorporated In British Virgin Islands, 7 companies
incorporated in Hong Kong, 2 companies incorporated in Canada and 3 companies incorporated

clsewhere,

[15] On June 2, 2011, Muddy Waters LLC (*Muddy Waters”), a short-setler of SFC’s
securities, released a report alleging that SFC was a “near sotal fraud” and a “Ponzi scheme”.
SEC subsequently becatme embroiled in multiple class actions across Canada and, the United
States and was subjected to investigations and regulatory proceedings by the Ontario Securities
Commission (“OSC”), Hong Kong Secutities and Futures Commission and the Royal Canadian
Mounted Police.

[16] SFC was unable to file its 2011 third quarter financial statements, resulting in a default
under its note indentures.

[17] Following extensive arm’s length negotiations belween SFC and the Ad Hoc
Noteholders, the patties agreed on a fiamework for a consensual resolution of SFC’s defaults
under its note indentures and the restructuring of its business. The parties ultimately entered into
a restructuring support agreement (the “Support Agteeiment”) on Match 30, 2012, which was
initially executed by holders of 40% of the aggregate principal amount of SFC’s Notes.
Additional consenting noteholders subsequently executed joinder agreements, resulting in
noteholders representing a total of more than 72% of aggregate principal amount of the Notes
agreeing to support the restructuring.

[18] The restructuring contemplated by the Support Agreement was commercially designed to
separate Sino-Forest’s business operations from the problems facing the parent holding company
outside of PRC, with the intention of saving and preserving the value of SFC’s underlying
business. Two possible transactions were contemplated: '

(a) First, a court-supervised Sales Process to determine if any person or group of persons
would purchase SFC’s business operations for an amount in excess of the 85% Qualified
Consideration;

(b) Second, if the Sales Process was not successful, a transfer of six immediate holding
companies (that own SFC's operating business) to an acquisition vehicle to be owned by
Affected Creditots in compromise of their claims against SFC. Further, the creation of a
litigation trust (including funding) (the “Litigation Trust”) to enable SFC’s litigation
claims against any person not otherwise released within the CCAA proceedings,
preserved and pursued for the benefit of SFC’s stakeholdets in accordance with the
Support Agreement (concurrently, the “Resfructuring Transaction”).

[19] SFC applied and obtained an initial order under the CCAA on March 30, 2012 (the
“Initial Order™), puesuant to which a limited stay of proceedings (“Stay of Proceedings™) was
also granted in respect of the Subsidiaries. The Stay of Proceedings was subsequently extended
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by orders dated May 31, September 28, October 10, and November 23, 2012, and unless further
extended, will expire on Februaty 1,2013.

[20] On March 30, 2012, the Sales Process Order was granted. While a number of Letters of
Intent were received in respect of this process, none wetre qualified Letters of Intent, because
none of them offered to acquire SFC's assets for the Qualified Consideration. As such, on July
10, 2012, SFC announced the termination of the Sales Process and its intention to proceed with
the Restructuring Transaction.

[21] On May 14, 2012, this court granted an order (the “Claims Procedure Order”) which
approved the Claims Process that was developed by SFC in consultation with the Monitor.

[22] As of the date of filing, SFC had approximately $1.8 billion of principal amount of debt

owing under the Notes, plus accrued and unpaid interest. As of May 15, 2012, Noteholders

holding in aggregate approximately 72% of the principal amount of the Notes, and representing

more than 66.67% of the principal amount of cach of the four series of Notes, agreed to support
the Plan.

[23] After the Muddy Waters report was released, SFC and certain of its officers, directors and
employees, along with SFC’s former auditors, technical consultants and Underwriters involved
in prior equity and debt offerings, were named as defendants in a numbet of proposed class
action lawsuits, Presently, there are active proposed class actions in four jurisdictions: Ontatio,
Qucbec, Saskatchewan and New York (the “Class Action Claims”).

[24]  The Labowrers v. Sino-Forest Corporation Class Action (the “Ontario Class Action™) was
commenced in Ontario by Koskie Minsky LLP and Siskinds LLP. It has the following two
components: first, there is a shareholder claim (the “ghareholder Class Action Claims”) brought
on behalf of current and former shareholders of SFC seeking damages in the amount of $6.5
billion for general damages, $174.8 million in connection with a prospectus issued in June 2007,
$330 million in relation to a prospectus issued in June 2009, and $319.2 million in yelation to a
prospectus issued in December 2009; second, there is a $1.8 billion noteholder claim (the
“Noteholder Class Action Claims”™) brought on behalf of former holders of SFC’s Notes. The
noteholder component secks damages for loss of valve in the Notes.

[25] The Quebec Class Action is similar in nature {o the Ontario Class Action, and both
plaintiffs filed proof of claim in this proceeding, The plaintiffs in the Saskatchewan Class
Action did not file a proof of claim in this proceeding, whereas the plaintiffs in the New York
Class Action did file a proof of claim in this proceeding. A few shareholders filed proofs of
claim separately, but no proof of claim was filed by the Funds,

261 Tn this proceeding, the Ad Hoc Securities Purchasers Committee - represented by
Siskinds LLP, Koskie Minsky, and Paliare Roland Rosenberg Rothstein LLP - has appeared to
represent the interests of the shareholders and noteholders who have asserted Class Action
Claims against SFC and othes.

[27] Since 2000, SFC tias had the following two auditors (“Auditors”): E&Y from 2000 to
2004 and 2007 to 2012 and BDO from 2005 to 2006.



36

- Page 6 -

[28] The Auditors have asserted claims against SFC for contribution and indemnity for any
amounts paid or payable in respect of the Shareholder Class Action Claims, with each of the
Auditors having asserted claims in excess of $6.5 billion. The Auditors have also asserfed
indemnification claims in respect the Noteholder Class Action Claims,

[29] The Underwriters have similarly filed claims against SFC seeking contribution and
indemnity for the Shareholder Class Action Claims and Noteholder Class Action Claims.

[30] The Ontario Securities Commission (“OSC”) has also investigated matters relating to
SEC. The OSC has advised that they are not secking any monetary sanctions against SFC and -
are not seeking monetary sanctions in excess of $100 million against SFC’s directors and officets
(this amount was later reduced to $84 million).

[31] SFC has very few trade creditors by virtue of its status as a holding company whose
business is substantiatly carried out through its Subsidiaries in PRC and Hong Kong.

[32] On June 26, 2012, SFC brought a motion for an order declaving that all claims made
against SFC arising in- connection with the ownership, purchase or sale of an equity interest in
SFEC and related indemnity claims to"be “equity claims” (as defined-in section 2 of the CCAA).
These claims encapsulate the commenced Shrareholder Class Action Claims asserted against
SFC. The Equity Claims Decision did not purport to deal with the Noteholder Class Action
Claims,

[33] In reasons released on July 27, 2012, 1 granted the relief sought by SFC in the Equity
Claims Decision, finding that the “the ciaims advanced in the shareholder claims are clearly
equity claims.” The Auditors and Underwriters appealed the decision and on November 23,
2012, the Court of Appeal for Ontario dismissed the appeal.

[34] On August 31, 2012, an order was issued approving the filing of the Plan (the “Plan
Filing and Meeting Order™). ' .

[35] According to SFC’s counsel, the Plan endeavours to achieve the following purposes:

(a) to effect a full, final and irrevocable compromise, release, discharge, cancellation and
bar of all affected claims;

(b) to effect the distribution of the consideration provided in the Plan in respect of proven
claims; .

(c) to transfer ownership of the Sino-Forest business to Newco and then to Newco II, in
each case free and clear of all claims against SFC and certain related claims against
the Subsidiaries so as to enable the Sino-Forest business to continue on a viable,
going concern basis for the benefit of the Affected Creditors; and ‘

(d) to allow Affected Creditors and Noteholder Class Action Claimants to benefit from
contingent value that may be derived from litigation claims to be advanced by the
litigation trustee. .
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[36] Pursuant to the Plan, the shares of Newco (“Newco Shares™) will be distiibuted to the
Affected Creditors. Newco will immediately transfer the acquired assets to Newco IL

[37] .SFC’s counsel submits that the Plan represents the best available outcome in the
circumstances and those with an economic interest in SFC, when considered as a whole, will
derive greater benefit from the implementation of the Plan and the continuation of the business
as a going concern than would result from banktuptey or liquidation of SFC, Counsel further
submits that the Plan fairly and equitably considers the interests of the Third Party Defendants,
who seek indemnity and contribution from SFC and its Subsidiaries on a contingent basis, in the
event that they are found to be liable to QFC’s stakeholders, Counsel further notes that the thiee
most significant Third Party Defendants (E&Y, BDO and the Underwriters) support the Plan.

[38] SFC filed a version of the Plan in August 2012, Subsequent amendments were made
over the following months, leading fo further revised versions in October and November 2012,
and a final version dated December 3, 2012 which was voted on and approved af the meeting,
Further amendments were made to obtain the support of E&Y and the Underwriters, BDO
availed itself of those terms on December 5, 2012,

[39] The current form of the Plan does not settle the Class Action Claims. Howevet, the Plan
does contain terms that would be engaged if cerlain conditions are met, including if the class
action settlement with E&Y receives court approval,

[40] Affected Creditors with proven claims are entitled to receive distributions under the Plan
of (i) Newco Shares, (ii) Newco notes in the aggregate principal amount of .S, $300 million
that are secured and guaranteed by the subsidiary guarantors (fhe “Newco Notes”), and (iii)
Litigation Trust Interests.

[41] Affected Creditors with proven claims will be entitled under the Plan to: (a) theit pro rafa
share of 92.5% of the Newco Shares with eatly consenting noteholders also being entitled to
their pro rata share of the remaining 7.5% of the Newco Shares; and (b) their pro rata share of
the Newco Notes. Affected Creditors with proven claims will be concurrently entitled to their
pro rata share of 75% of the Litigation Trust Interests; the Noteholder Class Action Claimants
will be entitled to their pro rata share of the remaining 25% of the Litigation Trust Interests.

[42] With respect to the indemnified Noteholder Class Action Claims, these relate to claims
by former noteholders against third parties who, in turn, have alleged corresponding
indemnification claims against SEC. The Class Action Plaintiffs have agreed that the aggregate
amount of those former notehoider claims will not exceed the Indemnified Noteholder Class
Action Limit of $150 million. In turn, indemnification claims of Third Party Defendants against
SFC with respeet to indemnified Noteholder Class Action Claims are also limited to the $150
million Indemnified Noteholder Class Action Limit.

[43] The Plan includes releases for, among others, (a) the subsidiary; (b) the Underwriters’
liability for Noteholder Class Action Claims in excess of the Indemnified Noteholder Class
Action Limit; {¢) E&Y in the event that ail of the preconditions to the E&Y settlement with the
Ontatio Class Action plaintiffs are met; and (d) cortain curtent and former divectors and officers
of SFC (collectively, the “Named Directors and Officers”). It was emphasized that non-relcased
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D&O Claims (being claims for fraud or criminal condugt), conspiracy claims and section 5.1 (2)
D&O Claims are not being relcased pursvant 0 the Plan, '

[44] The Plan also contemplates that recovery in respect of claims of the Named Directors and
Officers of SFC in respect of any section 5.1 (2) D&O Claims and any conspiracy claims shall be
directed and limited to insurance proceeds available from SFC's maintained insurance policies.

[45] The meeting was catried out in accordance with the provisions of the Plan Filing and
Meeting Ordet and that the meeting materials were sent to stakeholders in the manner required
by the Plan Filing and Meeting Order, The Plan supplement was authorized and distributed in
accotdance with the Plan Filing and Mecting Order.

[46] The meeting was ultimately held on December 3, 2012 and the results of the meeting
werg as follows:

(2) the munber of voting claims that voted on the Plan and their value for and against the
Plan;

(b) The resuits of the Meeting were as follows:

4. the number of Voting Claims that voted on the Plan and their value for and

against the Plan:
0 | 9 | 0 0
Total Ciatms Voting For 250 08.81%] § 1,465,766,204 | 99.97%
Total Clalms Veling Against 3 0% 8 414,087 0.03%
Tatal Chulms Voting 253Y 100.00%| $ 1,466,180,201 | 100.00%%

b. the number of votes for and against the Plan in connection with Class Action
Indemnity Claims in respect of Indemnificd Noteholder Class Action Claims
up to the Indemnified Noteholder Limit:

" Vote For. Voie Against”  Total Votes

Class Actzm Inde‘tnity Claims ]

c. the number of Defence Costs Claims votes for and against the Plan and their

value:
0 ) i+ 0
Total Clnims Voting For 12 02.31%j § 8,375,016 | -96.10%
Totul Claims Veting Ageinst 1 7,69%] § 340,000 3.90%
Total Claims Yoting 13 100.00%% $ 8,715,016 | 100.00%

d. the overall impact on the approval of the Plan if the count were to include
Total Untesolved Claims (including Defence Costs Claims) and, in order to
demonstrafe the "worst case scenatio” if the entire $150 million of the
Indemnified Noteholder Class Action Limit had been voted a “no” vote {even
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though 4 of 5 votes were "yes" votes and the remaining "no" vote was from
BDO, who bas now agreed to support the Plan):

S n % Valcs
Toial Claims Voting For 263 98.50%| $ 1474,149,082 1 90,72%
‘Toia} Claims Yoting Againsi 4 1.50%] § 150,754,087 0.28%
Toial Cliims Voting 267 100.00%¢ $ 1,624,903,169 | HD.004

{47] E&Y has now entered into a settlement (“E&Y Settlement”) with the-Ontario plaintiffs
and the Quebec plaintiffs, subject to several conditions and approval of the E&Y Settlement
itself.

[48] As noted in the endorsement dated December 10, 2012, which denied the Funds’
adjournment request, the E&Y Settlement does not form part of the Sanction Order and no relief
is being sought on this motion with respect to the E&Y Settlement. Rather, section 11.1 of the
Plan contains provisions that provide a framework pursuant to which a release of the B&Y
claims under the Plan will be effective if several conditions are met. That release will only be
_ granted if all conditions are met, including further court approval.

_[49]  Further, SFC’s counsel acknowledges that any issues relating to the E&Y Settlement,
including fairness, continuing discovery rights in the Ontario Class Action or Quebec Class
Action, or opt out rights, are to dealt with at a further court-approval hearing,

Law and Argument

[50] Section 6(1) of the CCAA provides that coutts may sanction a plan of compromise if the
plan has achieved the support of a majority in numbet representing two-thirds in value of the
creditors.

[51] To establish the court’s approval of a plan of compromise, the debfor company must
establish the following:

(a) there has been strict compliance with all statutory requirements and adherence to
previous orders of the court;

(b) nothing has been done or purported to be done that is not authorized by the CCAA;
and

(c) the plan is fair and reasonable.

(See Re Canadian Airlines Corporation, 2000 ABQB 442, leave to appeal denied, 2000 ABCA
238, aff"d 2001 ABCA 9, leave to appeal to SCC refused July 21, 2001, {20017 S.C.C.A. No. 60
and Re Nelson Financial Group Limited, 2011 ONSC 2750, 79 C.B.R. (5th) 307).

[52] SFC submits that there has been sirict compliance with all statutory requirements.

[53] On the initial application, T found that SFC was a “debtor company” to which the CCAA
applies. SEC is a corporation continued under the Canada Business Corporations Act (“CBCA”)
and is a “company” as defined in the CCAA. SFC was “reasonably expected to run out of
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liquidity within a reasonable proximity of time” prior to the Initial Order and, as such, was and
continues to be insotvent. SFC has total claims and liabilities against it substantially in excess of
the $5 million statutory threshold. ’

[54] The Notice of Creditors’ Meeling was sent in accordance with the Meeting Order and the
revised Noteholder Mailing Process Order and, further, the Plan supplement and the voting
procedures were posted on the Monitor’s website and emailed to each of the ordinary Affected
Creditors. Tt was also delivered by email to the Trustees and DTC, as well as to Globic who
disseminated the information fo the Registered Noteholders. The final version of the Plan was
emailed to the Affecied Creditors, posted on the Monitor’s website, and made available for
review at the meeting.

[55] SFC also submits that the creditors were propesly classified at the meeting as Affected
Creditors constituted a single class for the purposes of considering the voting on the Plan,
Further, and consistent with the Equity Claims Decision, equity claimants constituted a single -
class but were not entitled to vote on the Plan. Unaffected Creditors were not entitled to vote on
the Plan.

[56] Counsel submits that the classification of creditors as a single class in the present case
complies with the commonality of interests test. See Re Canadian Airlines Corporation.

[57]1 Courls have consistently held that relevant interests fo consider are the legal interests of
the creditors hold qua creditor in ielationship to the debtor prior to and under the plan. Further, .
the commonality of interests should be considered purposively, bearing in mind the object of the
CCAA, namely, to facilitate reorganizations if possible. See Stelco Inc. (2005), 78 O.R. (3d) 241
(Ont, C.A.), Re Canadian Airlines Corporation, and Re Nortel Networks Corporation (2009)
0.J. No. 2166 (Ont. 8.C.). Fusther, courts should resist classification approaches that potentially
jeopardize viable plans.

[58] Inthis case, the Affected Creditors voted in one ¢lass, consistent with the commonality of
interests among Affected Creditors, considering their legal interests as creditors. The

classification was consistent with the Equity Claims Decision.

[59] I am satisfied that the meeting was propetly constituted and the voting was propetly
carried out. As described above, 99% in number, and more than 99% in value, voting at the
meeting favoured the Plan.

[60] SFC’s counsel also submits that SFC has not taken any steps unauthorized by the CCAA
or by court orders, SFC has regularly filed affidavits and the Monifor has provided regular
reports and has consistently opined that SFC is acting in good faith and with due diligence. The
coutt has so ruled on this issue on every stay extension order that has been granted,

[61] In Nelson F imancial, 1 articulated relevant factors on the sanction heating. The following
list of factors is similar to those set out in Re Canwest Global Communications Corporation,
2010 ONSC 4209, 70 C.B.R. (5th) Tt .
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1, The claims must have been properly classified, there must be no secret arrangements
to give an advantage to a creditor or creditor; the approval of the plan by the requisite
majority of creditors is most important;

2. It is helpful if the Monitor or some other disinterested person has prepared an analysis
of anticipated receipts and liquidation or bankruptey;

3. If other options or alternatives have been explored and rejected as workable, this will
be significant;

4. Consideration of the oppression rights of certain creditors; and
5. Unfaitness fo sharcholders.
6. The court will consider the public interest.

[62] The Monitor has considered the liguidation and bankmuptey alternatives and has
determined that it does not believe that liquidation or bankruptcy would be a preferable
alternative to the Plan, There have been no other viable altetnatives presented that would be
aceeptable to SFC and {o the Affected Creditors. The treatment of shareholder claims and
related indemnity claims are, in my view, fair and consistent with CCAA and the Bquity Claims
Decision.

[63] In addition, 99% of Affected Creditors voted in favour of the Plan and the Ad Hoc
Securities Purchasers Comumittee have agreed not {o oppose the Plan, I agree with SFC’s

submission to the offect that these arc exercises of those pattics’ business judgment and ought
not to be displaced.

f64] 1 am satisfied that the Plan ‘provides a fair and yeasonable balance among SFC’s
stakeholders while simultaneously providing the ability for the Sino-Forest business io continue
as a going concern for the benefit of all stakeholders,

[65] The Plan adequately considers the public interest. I accept the submission of counsel that
the Plan will remove uncertainty for Sino-Forest’s employees, suppliers, customers and other
stakeholders and provide a path for recovery of the debt owed to SFC’s non-subordinated
creditors. In addition, the Plan preserves the rights of aggrieved parties, including SFC {hrough
the Litigation Trust, to pursue (in litigation or settlement) those patties that ave alleged to share
. some or all of the responsibility for the problems that led SEC to file for CCAA protection. In
addition, releases are not being granted to individuals who have been charged by OSC staff, or to
other individuals against whom the Ad Hoc Qecuritics Purchasers Committee wishes fo preserve
litigation claims.

[66] In addition to the consideration that is payable to Affected Creditors, Eatly Consent
Noteholders will receive theit pro rata share of an additional 7.5% of the Newco Shares (“Early
Consent Consideration”). Plans do not need to provide the same recovery to all creditors to be
considered fair and reasonable and there are several plans which have been sanctioned by the
courts featuring differential treatment for one creditor ot one class of creditors, See, for
example, Camves! Global and Re Armbro Enterprises Inc. (1993), 22 C.R.R. (3d) 80 (Ont. Gen.
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Div.). A common theme permeating such cases has been that differential treatment does not
necessarily result in a finding that the Plan is unfair, as long as there is a sufficient rational
explanation.

[67] In this case, SFC’s counsel points out that the Early Consent Consideration has been a
feature of the restructuring since its inception, It was made available to any and all noteholders
and noteholders who wished to become Early Consent Noteholders were invited and permitted to
do so until the early consent deadline of May 15, 2012, 1 previously determined that SFC made
available to the notcholders all information needed to decide whether they should sign a joinder
agreement and receive the Early Consent Consideration, and that there was no prejudice to the
noteholders in being put to that election eatly in this proceeding. '

[68] As noted by SFC’s counsel, there was a rational putpose for the Early Consent
Consideration. The Early Consent Noteholders supported the restructuring through the CCAA
proceedings which, in turg, provided increased confidence in the Plan and facilitaled the
negotiations and approval of the Plan. I am satisfied that this feature of the Plan is fair and
reasonable,

[69] With respect to the Indemnified Noteholder Class Action Limit, T have considered SFC’s
written submissions and accept that the $150 million agteed-upon amount reflects risks faced by
both sides, The selection of a $150 million cap reflects the business judgment of the parties
making assessments of the risk associated with the noteholder component of the Ontario Class
Action and, in my view, is within the “general range of acceptability on a commefcially
reasonable basis™. See Re Ravelsion Corporation, (2005) 14 C.B.R, (5‘1‘) 207 (Ont. S.C),
Further, as noted by SFC’s counsel, while the New York Class Action Plaintiffs filed a proof of
claim, they have not appeared in this proceeding and have not stated any opposition to the Plan,
which has included this concept sinee its inception.

[70] Tuming now to the issue of releases of the Subsidiaries, counsel to SFC submits that the
unchallenged record demonstrates that there can be no effective restructuring of SFC’s business
~and separalion from its Canadian patent if the claims asserted against the Subsidiaries arising ouf
of or connected fo claims against SFC remain outstanding. The Monitor has examined all of the
releases in the Plan and has stated that it believes that they are fair and reasonable in the
circumstances.

[71] The Court of Appeal in ATB Financial v. Metcalfe & Mansfield Alternative Investments
1I Corporation, 2008 ONCA 587, 45 CB.R. (5th) 163 stated that the “court has authority to
sanction plans incorporating third party releases that are reasonably related to the proposed
restructuring”.

[72] In this case, counsel submits that the release of Subsidiaties is necessary and essential to
the restructuring of SFC. The primary purpose of the CCAA proceedings was {o extricate the
business of Sino-Forest, through the operation of SFC’s Subsidiaries (which were protected by
the Stay of Proceedings), from the cloud of uncertainty swrounding SFC. Accordingly, counsel
subinits that there is a clear and rational connection between the release of the Subsidiaties in the
Plan, Further, it is difficult to see how any viable plan could be made that does not cleanse the
Subsidiaries of the claims made against SEC.
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[73] Counsel points out that the Subsidiaries who are to have claims against them released are
contributing in a tangible and realistic way to the Plan, The Subsidiarics are effectively
contributing their assets to SFC to satisfy SFC’s obligations under their guarantees of SFC’s note
indebtedness, for the benefit of the Affected Creditors. As such, counsel submits the relcases
benefit SFC and the creditors generally.

[74] Tn my view, the basis for the release falls within the guidelines previously set out by this
coutt in ATB Fiancial, Re Nortel Networks, 2010 ONSC 1708, and Re Kitchener Frame
Limited, 2012 ONSC 234, 86 C.B.R. (5th) 274, Further, it seems to me that the Plan cannot
succeed without the releases of the Subsidiaties. I am satisfied that the releases are fair and
reasonable and are rationally connected to the overall purpose of the Plan,

[75] With tespect to the Named Directors and Officers release, counsel submits that this
release is necessary to effect a greater recovery for SFC’s creditors, rather than having those
directors and officers assert indemnity claims against SFC, Without these releases, the quantuin
of the unresolved claims reserve would have to be materially increased and, to the extent that any
such indenmity claim was found to be a proven claim, there would have been a corresponding
dilution of consideration paid to Affected Creditots,

[76] Tt was also pointed out that the relcase of the Named Directors and Officers is not
unlimited; among other things, claims for fraud or criminal conduct, conspitacy claims, and
section 5.1 (2) D&O Claims are excluded.

[77] 1 am satisfied that there is a reasonable connection between the claims being
compromised and the Plan to warrant inclusion of this release.

[78] Finally, in my view, it is necessary to provide brief comment on the alternative argument
of the Funds, naely, the Plan be altered so as to remove Article 11 “Settlement of Claims
Against Third Party Defendants”. The Plan was presented to the meeting with Auticle 11 in
place. This was the Plan that was subject {o the vote and this is the Plan that is the subject of this
motion. The altetnative proposed by the Funds was not considered at the meeting and, in my
view, it is not appropriate to consider such an alternative on this motion,

Disposition
[79] Having considered the foregoing, I am satisfied that SFC has established that:

1) there has been strict compliance with all statutory requirements and adherence to
the previous orders of the court;

(i)  nothing has been done or purported to be done that is not authotized by the
CCAA; and

(iii)  the Plan is fair and reasonable.
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[80]  Accordingly, the motion is granted and the Plan is sanctioned. An order has been signed
substantially in the form of the draft Sanction Order,

7&%{ A

MORAWETZ 3.

7

Date: December 12, 2012
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ENDORSEMENT

INTRODUCTION

[1] The Ad Hoc Committee of Pur¢hasers of the Applicant’s Securities (the “Ad Hoe
Securities Purchasers’ Committee” or the “Applicant”), including the representative plaintiffs in
the Ontario class action (collectively, the “Ontario Plaintiffs”), bring this motion for approval of
a settlement and release of claims against Emst & Young LLP [the “Etnst & Young Settlement™,
the “Ernst & Young Release’, the “Ernst & Young Claims” and “Ernst & Young”, as further
defined in the Plan of Compromise and Reorganization of Sino-Forest Corporation (“SFC”)
dated December 3, 2012 (the “Plan™)].

[2]  Approval of the Emst & Young Settlement is opposed by Invesco Canada Limited
(“Invesco™), Northwest and Ethical Investments L.P. (“Northwest™), Comité Syndical National
gie Retraite Bitirente Inc. (“Batirente™), Matrix Asset Management Inc. (“Matrix”), Gestion
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Férigue and Montrusco Bolton Investments Inc. (“Montrusco”) (collectively, the “Objectors”),
The Objectors particularly oppose the no-opt-out and full third-party release features of the Ernst
& Young Settlement. The Objectors also oppose the motion for a representation order sought by
the Ontatio Plaintiffs, and move instead for appointment of the Objectors t0 represent the
interests of all objectors to the Ernst & Young Settlement.

[3]  For the following reasons, 1 have determined that the Emnst & Young Settlement, together
with the Ernst & Young Release, should be approved.

FACTS

Class Action Proceedings

[4]  SFC is an integrated forest plantation operator and forest productions company, with
most of its assets and the majority of its business operations located in the southern and eastern
regions of the People’s Republic of China. SFC’s registered office is in Toronto, and ifs
principal business office is in Hong Kong.

[5]  SFC's shares were publicly traded over the Toronto Stock Exchange. During the period
from March 19, 2007 through June 2, 2011, SFC made three prospectus offerings of common
shares. SEC also issued and had various noles (debt instruments) outstanding, which were
offered to investors, by way of offering memoranda, between March 19, 2007 and June 2,2011.

[6]  All of SFC's debt or equity public offerings have been underwritten. A total of 11 finns
(the “Underwriters”) acted as SFC’s underwriters, and are named as defendants in the Ontario
class action.

[7]  Since 2000, SFC has had two auditors: Ernst & Young, who acted as audifor from 2000
to 2004 and 2007 to 2012, and BDO Limited (“BDO), who acted as auditor from 2005 to 20006.
Ernst & Young and BDO are named as defendants iri the Ontario class action.

[8]  Following a June 2, 2011 report issued by short-seller Muddy Waters LLC (“Muddy
Waters”), SFC, and others, became embroiled in investigations and regulatory proceedings (with
the Ontario Securities Commission (the “OSC”), the Hong Kong Securities and Futures
Commission and the Royal Canadian Mounted Police) for allegedly engaging in a “complex
fraudulent scheme”. SEC concurrently became. embroiled in multiple class action proceedings
across Canada, including Ontario, Quebec and Saskatchewan {collectively, the “Canadian
Actions”), and in New York (collectively with the Canadian Actions, the “Class ‘Action
Proceedings™), facing allegations that SFC, and others, misstated its financial results,
misrepresented its timber rights, overstated the value of its assets and concealed material

information about its business operations from investors, causing the collapse of an artificially
inflated share price.

[9]  The Canadian Actions are comprised of two components: first, there is a shaicholder
claim, brought on behalf of SFC’s current and former sharcholders, seeking damages in the
amount of $6.5 billion for general damages, $174.8 million in connection with a prospectus
issued in June 2007, $330 million in relation to a prospectus issued in June 2009, and $319.2
million in relation to a prospectus issued in December 2009; and second, there is a noteholder
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claim, brought on behalf of former holders of SEC’s notes (the ‘_‘theholders”), in the amount of
approximately $1.8 billion. The noteholder claim asserts, among other things, damages for loss
of value in the notes,

[10] Two other class proceedings relating to SFC were subsequenily commenced in Ontario:
Smith et al. v. Sino-Forest Corporation el al., which commenced on June 8, 2011; and Northwest
and Ethical Investments L.P. et al. v. Sino-Forest Corporation et al., which commenced on
September 26, 2011,

[11] InDecember 2011, there was motion to determine which of the three actions in Ontario
should bé permitted to proceed and which should be stayed (the “Carriage Motion”). On January
6, 2012, Perell 1. granted carriage to the Ontario Plaintiffs, appointed Siskinds LLP and Koskie
Minsky LLP to prosecute the Ontario class action, and stayed the other class proceedings.

CCAA Proceedings

[12] SFC obtained an initial order under the Companies’ Creditors Arrangement Act, R.S.C.
1085, ¢. C-36 (“CCAA”) on March 30, 2012 (the “Initial Order”), pursuant to which a stay of
proceedings was granted in respect. of SFC and certain of its subsidiaries. Pursuant to an order
on May 8, 2012, the stay was extended to all defendants in the class actions, including Emst &
Young. Due to the stay, the certification and leave motions have yet to be heard.

[t3] Throughont the CCAA proceedings, SFC asserted that there could be no efféctive
restructuring of SFC’s business, and separation from the Canadian parent, if the claims asserted
against SFC’s subsidiaries arising out of, or connected to, claims against SFC remained
outstanding.

[14] In addition, SFC and FTI Consulting Canada Inc. (the “Monitor™) continually advised
that timing and delay were critical elements that would impact on maximization of the value of
SF(C’s assets and stakeholder recovery..

[15] On May 14, 2012, an order (the “Claims Procedure Order”) was issued that approved a
claims process developed by SFC, in consultation with the Monitor, In order to identify the
nature and extent of the claims asserted against SFC’s subsidiaries, the Claims Procedure Order
required any claimant that had or infended to assert 2 right or claim against one or more of the
subsidiaries, relating to a purported claim made against SFC, to so indicate. on their proof of
claim,.

[16] The Ad Hoc Securities Purchasers’ Committee filed a proof of claim (encapsulating the
approximately $7.3 billion shareholder claim and $1.8 billion noteholder claim) in the CCAA
proceedings on behalf of all putative class members in the Ontario class action, The plaintiffs in
the New York class action filed a proof of claim, but did not specify quantum of damages. Ernst
& Young filed a proof of claim for damages and indemnification. The plaintiffs in the
Saskatchewan class action did not file a proof of claim. A few shareholders filed proofs of claim
separately. No proof of claim was filed by Kim Orr Barzisters P.C. (“Kim Orr”), who represent
the Objectors.
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[17] Prior to the commencement of the CCAA proceedings, the plaintiffs in the Canadian
Actions settled with Poyry (Beijing) Consulting Company Limited (“Pdyry™) (the “Pdyry
Settlement™), a forestry valuator that provided services to SFC. The class was defined as ail
persons and entities who acquired SFC’s securitics in Canada between March 19, 2007 to June 2,
2011, and all Canadian residents who acquired SFC securities outside of Canada during that
same period (the “P8yry Settlement Class”).

{18] The notice of hearing to approve the Péyry Settiement advised the PSyry Settlement
Class that they may object to the proposed settlement. No objections were filed.

[19] Perell J. and Emond J. approved the settlement and certified the Poyry Settlement Class
for settlement purposes. January 15, 2013 was fixed as the date by which members of the Poyry
Settlemnent Class, who wished to opt-out of either of the Canadian Actions, would have to file an
opt-out form for the claims administrator, and they approved the form by which the right to opt-
out was required to be exercised.

[20] 'Notice of the certification and settlement was given in accordance with the certification
orders of Perell J. and Emond J. The notice of certification states, in part, that:

[F YOU CHOOSE TO OPT OUT OF THE CLASS, YOU WILL BE OPTING
OUT OF THE ENTIRE PROCEEDING. THIS MEANS THAT YOU WILL BE
UNABLE TO PARTICIPATE IN ANY FUTURE SETTLEMENT OR
JUDGMENT REACHED WITH OR AGAINST THE REMAINING
DEFENDANTS.

[21] The opt-out made no provision for an opt-out on a conditional basis.

[22] On June 26, 2012, SFC brought a motion for an order directing that claims against SFC
that arose in connection with the ownership, purchase or sale of an equity interest in SFC, and
related indemnity claims, were “equity claims” as defined in section 2 of the CCAA, including
the claims by or on behalf of shareholders asserted in the Class Action Proceedings. The equity
claims motion did not purport to deal with the component of the Class Action Proceedings

relating to SFC’s notes.

[23] Inreasons released July 27, 2012 [Re Sino-Forest Corp., 2012 ONSC 43771, 1 granted the
relief sought by SFC.(the “Equity Claims Decision™), finding that “the claims advanced in the
shareholder claims are clearly equity claims”. The Ad Hoc Securities Purchasers” Committee
did not oppose the motion, and no issue was taken hy any party with the court’s determination
that the shareholder claims against SFC were “equity claims”, The Equity Claims Decision was
subsequently affirmed by the Court of Appeal for Ontario on November 23, 2012 {Re Sino-
Forest Corp., 2012 ONCA 816]. ' :

Ernst & Young Settlement

[24] The Ernst & Young Settlement, and third party releases, was not mentioned in the early
versions of the Plan. The initial creditors’ meeting and vote on the Plan was scheduled to occur
on November 29, 2012; when the Plan was amended on November 28, 2012, the creditors’
meeting was adjourned to November 30, 2012.



50
-Page 6 -

[25] On November 29, 2012, Ernst & Young's counsel and class counsel concluded the
proposed Ernst & Young Settlement. The creditors’ meeting was again adjourned, to December
3, 2012; on that date, a new Plan revision was released and the Ernst & Young Settlement was
publicly announced. The Plan revision featured a new Article 11, reflecting the “framework” for
the proposed Ernst & Young Settlement and for third-party teleases for named third-party
defendants as identified at that time as the Underwriters or in the future.

[26] On December 3, 2012, a large majority of creditors approved the Plan. The Objectors
note, however, that proxy materials were distributed wesks earliet and proxies were required to
be submitted three days prior to the meeting and it is evident that creditors submitting proxies
only-had a pre-Article 11 version of the Plan, Further, no equity claimants, such as the Objectors,
were cntitled to vote on the Plan. On December 6, 2012, the Plan was furttier amended, adding

Ernst & Young and BDO to Schedule A, thereby defining them as named fhird-party defendants.

[27] Ultimately, the Emnst & Young Settlement provided for the payment by Ernst & Young of
$117 million as a scttlement fund, being the full monetary contribution by Emst & Young to
settle the Emnst & Young Claims; however, it temains subject to-court approval in Qntario, and
recognition in Quebec and the United States, and conditional, pursuant to Article 11.1 of the
Plan, upon the following steps:

(@) the granting of the sanction order sanctioning the Plan including the terms of the
Emnst & Young Scitlement and the Ernst & Young Releasc (which preclude any
right to contribution or indemnity against Emst & Young);

(b) the issuance of the Settlement Trust Order;

(c) the issuance of any other orders nccessary to give effect to the Ermnst & Young
Qettlement and the Ernst & Young Release, including the Chapter 15 Recognition

Order;
(d)  the fulfillment of all conditions precedent in the Ernst & Young Settiement; and
(e) all orders being final orders not subject to further appeal or challenge.

[28] On December 6, 2012, Kim Orr filed a notice of appearance in the CCAA proceedings on
behalf of three Objectors: Invesco, Northwest and Batirente. These Objectors opposed the
sanctioning of the Plan, insofar as it included Article 11, during the Plan sanction hearing on
December 7, 2012, :

[29] At the Plan sanction hearing, SFC’s counsel made it clear that the Plan itself did not
embody the Ernst & Young Settlement, and that the parties’ request that the Plan be sanctioned
did not also cover approval of the Ernst & Young Settlement. Moreover, according to the Plan
and minutes of settlement, the Emst & Young Seitlement would not be consummated {i.e. money
paid and releases effective) unless and until several conditions had been satisfied in the future.

[30] The Plan was sanctioned on December 10, 2012 with Article 11. The Objectors take the
position that the Funds’ opposition was dismissed as premature and on the basis that nothihg in
the sanction order affected their rights.
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{311 On December 13, 2012, the court directed that its hearing on the Emst & Young
Setflement would take place on January 4, 2013, under both the CCAA and the Class
Proceedings Act, 1992, 8.0. 1992, c. 6 (“CPA™). Subsequently, the hearing was adjourned to
February 4, 2013.

[32] On January 15, 2013, the last day of the opt-out period established by orders of Perell J.
and Emond J., six institutional investors represented by Kim Orr filed opt-out forms. These
institutional investots are Northwest and Batirente, who were two of the three institutions
represented by Kim Ort in the Carriage Motion, as well as [nvesco, Matrix, Montrusco and
Gestion Ferique (all of which are members of the Poyry Settlement Class). :

[33] According to. the opt-out forms, the Objectors held approximately 1.6% of SFC shares
outstanding on June 30, 2011 (the day the Muddy Waters teport was released). By way of
contrast, Davis Selected Advisors and Paulson and Co., two of many institutional investors who
support the Emst & Young Settlement, controlled more than 25% of SFC’s shares at this time. In
addition, the total number of outstanding objectors constitutes approximately 0.24% of the
34,177 SFC beneficial shareholders as of April 29, 2011. -

LAW AND ANALYSIS

Court's Jurisdiction fo Grant Requested Approval

{34] The Claims Procedure Order of May 14, 2012, at paragraph 17, provides that any person
that does not file a proof of claim in accordance with the order is barred from making or
enforcing such claim as against any other person who could claim contribution or indemnity
from the Applicant, This includes claims by the Objectors against Ernst & Young for which
Eriist & Young couild claim indemnity from SFC,

[35] The Claims Procedure Order also provides that the Ontario Plaintiffs are authorized to
file one proof of claim in respect of the substance of the matters set out in the Ontario class
action, and that the Quebec Plaintiffs are similarly authorized to file one proof of claim in respect
of the substance of the matters set out in the Quebec class action, The Objectors did not object
to, or oppose, the Claims Procedure Order, either when it was sought or at any time thercafter.
The Objectors did not file an independent proof of claim and, accordingly, the Canadian
Claimants were autliorized fo and did file a proof of claim in the representative capacity in
respect of the Objectors” claims. :

[36] The Ernst & Young Settlement is part of a CCAA plan process. Claims, including
contingent claims, are regulatly compromised and settied within CCAA proceedings. This
includes outstanding litigation claims against the debtor and third parties. Such COIMPIomises
fully and finally dispose of such claims, and it follows that there are no continuing procedural or
other rights in such proceedings. Simply put, there are no “opt-outs” in the CCAA.

[37] It is well established that class proceedings can be settled in a CCAA proceeding. See |
Robertson v, ProQuest Information and Learning Co., 2011 ONSC 1647 {Robertson].

[38] Asnoted by Pepall J. (as she then was) in Roberison, para. 8:
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‘When dealing with the consensual resolution of a CCAA claim filed in a ¢laims
process that arises out of ongoing litigation, typically no court approval s
required. In contrast, class proceedings settlements must be approved by the
court. The notice and process for dissemination of the settlement agreement must

algo be approved by the court.
[39] In this case, the notice and proéess for dissemination have been approved.

[40] The Objectors take the position that approval of the Ernst & Young Settlement would
render their opt-out rights illusory; the inherent flaw with this argument is that it is not possible
to ignore the CCAA proceedings.

[41] In this case, claims arising out of the class proceedings are claims in the CCAA process.
CCAA claims can be, by definition, subject to compromise. The Claims Procedure Order
establishes that claims as against Emst & Young fal] within the CCAA proceedings. Thus, these
claims can also be the subject of settlement and, if settled, the claims of all creditors in the class
can also be settled.

[42] Inmy view, these proceedings are.the ‘approlpriat_e time and place to consider approval of
the Ernst & Young Settlement. This court has the jurisdiction in respect of both the CCAA and
‘the CPA.

Should the Court Exercise Its Discretion to Approve the Setilement

[43] Having established the jurisdictional basis to consider the motion, the central inquiry s
whether the court should exercise its discretion fo approve the Emst & Young Settlement.’

CCAA Interpretation

[44] The CCAA is a “flexible statute”, and the court has “jurigdiction to approve major
transactions, including setflement agreements, during the stay perod defined in the Initial

Order”. The CCAA affords courts broad jurisdiction to' make orders: and “fill in the gaps in

legislation so as to give effect to the objects of the CCAA.” [Re Nortel Networks Corp., 2010

ONSC 1708, paras. 66-70 (“Re Noriel)); Re Canadian Red Cross Society (1998), 5 C.B.R. (4th)

299, 72 0.T.C. 99, para. 43 (Out. C.J Jl

(45] Further, as the Supreme Court of Canada explained in Re Ted Leroy Trucking Lid.
[Century Services], 2010 SCC 60, para. 58:

CCAA decisions are often based on discretionary grants of jurisdiction. The
incremental exercise of judicial discretion in commercial courts under conditions
one practitioner aptly deseribed as “the hothouse of real time litigation™ has been
the primary method by which the CCAA has been adapted and has evolved to
meet contemporary business and social needs (internal citations omitted). ...When
large companies encounter difficulty, reorganizations become increasingly
complex. CCAA courts have been called upon to innovate accordingly in
exercising their jurisdiction beyond merely staying proceedings against the
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Debtor to allow breathing room for reorganization, They have been asked to
sanction measures for which there is no explicit authority in the CCAA.

[46] It is also established that third-party releases are not an uncommon feature of complex
restructurings under the CCAA [ATB F mancial v. Metcalf and Mansfield Alternative Investments
I Corp., 2008 ONCA 587 (“ATB Financial™), Re Nortel, supra; Robertson, supra; Re Muscle
Tech Research and Development Inc. (2007), 30 C.B.R. (5th) 59, 156 A.C.W.S. (3d) 22 (Ontario
S.C.)) (“Muscle Tech™), Re Grace Canada Inc. (2008), 50 C.B.R. (5th) 25 (Ont. S.C.J.); Re
Allen-Vanguard Corporation, 2011 ONSC 5017].

[47] The Court of Appeal for Ontario has specifically confirmed that a third-party release is
justified where the release forms part of a comprehensive compromise. As Blair 1. A. stated in

ATB Financial; supra:

69. In keeping with this scheme and purpose, [ do not suggest that any and all
releases between creditors of the debtor company seeking to restructure and third
parties may be made the subject of a compromise or arrangement between the
debtor and its creditors. Nor do I think the fact that the reléases may be
“necessary” in the sense that the third parties or the debtor may refuse to proceed
without them, of itself, advances the argument in favour of finding jurisdiction
(although it may well be relevant in terms of the fairness and reasonableness

analysis).

70. The release of the claim in question must be justified as part of the
compromise or arrangement between the debtor and its creditors. In short, there
must be a reasonable connection between the third party claim being
compromised in the plan and the restructuring achieved by the plan to warrant
inclusion of the third party release in the plan ...

71. In the course of his reasons, the application judge made the following
findings, all of which are amply supported on the record:

a) The parties to be released are necessary and essential to the restructuring of the
debtor; ~

b) The claims to be released are rationally related to the purpose of the Plan and
necessary for it;

¢) The Plan cannot succeed without the relcases;

d) The parties who are to have claims against them released are confributing in a
tangible and realistic way to the Plan; and

&) The Plan will benefit not only the debtor companies but creditor Noteholders
generally.

72. Here, then — as was the case in T&N — there is a close connection between the
claims being released and the restructuring proposal. The tort claims arise out of
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the sale and distribution of the ABCP Notes and their collapse in value, just as do
the contractual claims of the creditors against the debtor companies. The purpose
of the restructuring is to stabilize and shore up the value of those notes in the long
run. The third parties being released are making separate contributions to enable
those results to materialize. Those contributions are identified earlier, at para. 31
of these reasons. The application judge found that the claims being relcased are
not independent of or unrelated to the claims that the Noteholders have against the
debtor companics; they are closely connected to the value of the ABCP Notes and
are required for the Plan to succeed ...

73. 1 am satisfied that the wording of the CCAA - construed in light of the
purpose, objects and scheme of the Act and in accordance with the modern
principles of statutory interpretation - supports the court’s jurisdiction and
authority to sanction the Plan proposed here, including the contested third-party
releases contained in it. |

78. ... 1 believe the open-ended CCAA permits third-party releases that are
reasonably telated to the restructuring at issue because they are gncompassed in
the comprehensive terms “compromise” and “grrangement” and because of the
double-voting majority and court sanctioning statutory mechanism that makes
them binding on unwilling creditors.

113. At para, 71 above | recited a number of factual findings the application judge
made in concluding that approval of the Plan was within his jurisdiction under the
CCAA and that it was fair and reasonable. For convenierice, I reiterate-them here
— with two additional findings — because they provide an important foundation for
his analysis concerning the fairness and reasonablencss of the Plan. The
application judge found that:

a) The parties to be released are necessary and essential to the restructuring of the
debtor; :

b) The claims to be released are rationally related to the purpose of the Plan and
necessary for it; .

¢) The Plan cannot succeed without the releases;

d) The parties who are to have claims against them released are contributing in a
tangible and realistic way to the Plan;

e) The Plan will benefit not only the debtor companies but creditor Noteholders
generdlly; '
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f) The voting creditors who have approved the Plan did so with knowledge of the
nature and effect of the releases; and that,

g) The releases are fair and reasonable and not overly broad or offensive to public
policy.

{48] Furthermore, in ATB Financial, supra, para. {11, the Court of Appeal confirmed that
parties are entitled to settle allegations of fraud and to include releases of such claims as part of
the seitlement. It was noted that “there is no legal impediment to granting the release of an
antecedent claim in fraud, provided the claim is in the contemplation of the parties to the release
at the time it is given”.

Relevant CCAA Factors

[49] In assessing a settlement within the CCAA context, the court looks at the following three
factors, as articulated in Robertson, supra:

(a) whether the settlement is fair and reasonable;

(b) whe%her it pro.vides substantial benefits to other stakeholders; and

{c) whether it is consistent with the purpose and spirit of the CCAA.

[50] Where a seitlement also provides for a release, such as here, courts assess whether there
is “a reasonable connection between the third party claim being compromised in the plan and the
restructuring achieved by the plan to warrant inclusion of the third party release in the plan”.
Applying this “nexus test” requires consideration. of the following factors: [4TB Financial,

supra, para, 70}

(a) Are the claims to be released rationally related to the purpose of the plan?
(b) Are the claims to be released necessary for the plan of arrangement?

(¢) Are the parties who have claims released against themn contributing in a tangible and
realistic way? and.

(d) Will the plan benefit the debtor and the creditors generally?

Counsel Submissions

[51] The Objectors argue that the proposed Emst & Young Release is not integral or necessary
to the success of Sino-Forest’s restructuring plan, and, therefore, the standards for granting third-
party releases in the CCAA are not satisfied. No one has asserted that the parties require the
Ernst & Young Settlement or Ernst & Young Release to allow the Plan to go forward; in fact, the
Plan has been implemented prior to consideration of this issue. Further, the Objectors contend
that the $117 million settlement payment is not essential, or even related, to the restructuring,
and that it is concerning, and telling, that varying the ¢nd of the Ernst & Young Settlement and
Ernst & Young Release to accommodate opt-outs would extinguish the settlement.
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[52]) The Objectors also argue that the Ernst & Young Settlement should not be approved
because it would vitiate opt-out rights of class members, as conferred as follows in section 9 of
the CPA: “Any member of a class involved in a class proceeding may opt-out of the proceeding
in the manner and within the time specified in the certification order.” This right is 2
fundamental element of procedural faimess in the Ontario class action regime [Fischer v. IG
Investment Management Lid., 2012 ONCA 47, para. 69], and is not a mere technicality or
illusory. It has been described as absolute [Durling v. Sunrise Propane Energy Group Inc., 2011
ONSC 266]. The opt-out period allows persons to pursue their self-interest and to preserve their
rights to pursue individual actions [Mangan v. Inco Lid., (1998) 16 C.P.C. (4th) 165 38 O.R. (3d)
703.(Ont. C.1.)].

[53] Based on the foregoing, the Objectors submit that a proposed class action settlement with
Ernst & Young should be approved solely under the CPA, as the PSyry Settlement was, and not
through misuse of a third-party release procedure underthe CCAA. Further, since the minutes of
setflement make it clear that Emst & Young retains discretion not to accept or recognize normal
opt-outs if the CPA procedures are invoked, the Emst & Young Settlement should not be
approved in this respect either. _

[54] Multiple parties made submissions favouring the Emst & Young Settlement (with the
accompanying Ernst. & Young Release), arguing that it is fair and reasonable in the
circumstances, benefits the CCAA stakeholders (as evidenced by the broad-based support for the
Plan and this motion) and rationally connected to the Plan.

[55] Ontario Plaintiffs’ counsel submits that the form of the bar order is fair and properly
balances the competing interests of class members, Emst & Young and the non-settling

defendants as:
(a) class members are not releasing their claims to a greater extent than necessary;

(b) Emst & Young is ensured that its obligations in connection to the Settlement will
conclude its liability in the class procecdings; '

(c) the non-settling defendants will not have to pay more following a judgment than they
would be required to pay if Ernst & Young remained as a defendant in the action; and

(d) the non-settling defendants are granted broad rights of discovery and an appropriate
credit in the ongoing litigation, if it is ultimately determined by the court that there is
aright of contribution and indemnity between the co-defendants.

[56] SFC argues that Ernst & Young’s support has simplified and accelerated the Plan
process, including reducing the expense and management time otherwise to be incurred in
litigating claims, and was a catalyst to encouraging many parties, including the Underwriters and
BDO, to withdraw their objections to the Plan. Further, the result is precisely the type of
compromise that the CCAA is designed to promote; namely, Emst & Young has provided a
tangible and significant contribution to the Plan (notwithstanding any pitfalls in the litigation
claims against Ernst & Young) that has enabled SEC to emerge as Newco/Newcoll in a timely
way and with potential viability. ‘
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[57] Emst & Young’s counsel submits that the Emst & Young Settlement, as a whole,
including the Ermnst & Young Release, musi be approved or rejected; the court cannot modify the
terms of a proposed settlement. Further, in deciding whether to reject a settlement, the court
should consider whether doing so would put the settlement in “jeopardy of being unravelled”. In
this case, counse] submits there is no obligation on the parties to resume discussions and it could
be that the parties have reached their limits in negotiations and will backirack from their
positions or abandon the effort.

Analysis and Conclusions

[58] The Ernst & Young Release forms part of the Ernst & Young Settlement. In considering
whether the Ernst & Young Settlement is fair and reasonable and ought fo be approved, it is
necessary to consider whether the Ernst & Young Release can be justified as part of the Emst &
Young Scttlement. See ATB Fi inancial, supra, para. 70, as quoted above.

[59] In consideting the appropriateness of including the Ernst & Young Release, 1 have taken
into account the following,

[60] Firstly, aithough the Plan has been sanctioned and implemented, a significant aspect of
the Plan is a distribution to SFC's creditors. The significant and, in fact, only monetary
coniribution that can be directly identified, at this time, is the $117 million from the Emst &
Young Settlement. Simply put, until such time as the Emst & Young Settlement has been
concluded and the settiement proceeds paid, there can be no distribution of the seitlement
proceeds to parties entitled to receive them, It seems to me that in order fo cffect any
distribution, the Emst & Young Release has to be approved as part of the Emst & Young
Settlement.

[61] Secondly, it is apparent that the claims to be released against Emst & Young are
rationally refated to the purpose of the Plan and necessary for it. SFC put forward the Plan. As I
outlined in the Equity Claims Decision, the claims of Emst & Young as against SFC are
intertwined to the extent that they cannot be separated. Similarly, the claims of the Objectors as
against Ernst & Young are, in my view, intertwined and related to the claims against SFC and to

the purpose of the Plan.

[62] Thirdly, although the Plan can, on its face, succeed, as evidenced by its implementation,
the reality is that without the approval of the Ernst & Young Settlement, the objectives of the
Plan remain unfulfilled due to the practical inability to distribute the settlement proceeds.
Further, in the event that the Emst & Young Release is.not approved and the litigation continues,
it becornes circular in nature as the position of Ernst & Young, as detailed in the Equity Claims
Decision, involves Emst & Young bringing an equity claim for contribution and indemnity as
against SFC.

[63] Fourthly, it is clear that Ernst & Young is contributing in a tangible way to the Plan, by
its significant contribution ef $117 million.

[64] Fifthly, the Plan benefits the claimants in the form of a tangible distribution. Blair I.A., at
paragraph 113 of ATB F. inancial, supra, referenced two further facts as found by the application
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judge in that case; namely, the voting creditors who.approved the Plan did so with the knowledge
of the nature and effect of the releases. That situation is also present in this case.

[65] Finally, the application judge in ATB Financial, supra, held that the releases were fair
and reasonable and not overly broad or offensive to public policy. In this case, having
considered the alternatives of lengthy and uncertain litigation, and the full knowledge of the
Canadian plaintiffs, I conclude that the Emst & Young Release is fair and reasonable and not
overly broad or offensive to public policy.

[66] In my view, the Emst & Young Settlement is fair and reasonable, provides substantial
benefits to relevant stakeholders, and is consistent with the purpose and spirit of the CCAA. In
addition, in my view, the factors associated with the ATB Financial nexus test favour approving
the Ernst & Young Release.

[67] In Re Nortel, supra, para. 81, | noted that the releases benefited creditors generally
because they “reduced the risk of litigation, protected Nortel against potential contribution
claims and indemnity claims and reduced the risk of delay caused by potentially complex
litigation and associated depletion of assets (o fund potentially significant litigation costs”. In
this case, there is a connection between the relcase of claims against Ernst & Young and a
distribution to creditors. The plaintiffs in the litigation are shareholders and Noteholders of SFC,
These plaintiffs have claims to assert against SFC that are being directly satisfied, in part, with
the payment of $117 million by Ernst & Young. -

[68] In my view, it is clear that the claims Ernst & Young asserted against SFC, and SFC’s
subsidiaries, had to be addressed as part of the restructuring. The interrelationship between the
various entities is further demonstrated by Emst & Young’s submission that the rclease of claims
by Erpst & Young has allowed SFC and the SFC subsidiaries to contribute their assets to the
restructuring, unencumbered by claims totalling billions of dollars. As SFC is a holding
company with no material assets of its own, the unencumbered participation of the SFC
subsidiaries is crucial to the restructuring,

[69] At the outset and during the CCAA procecdings, the Applicant and Monitor specifically
and consistently identified timing and delay as critical elements that would impact on
maximization of the value and preservation of SFC’s assets,

[70] Counsel submits that the claims against Ernst & Young and the indemnity claims asserted
by Emst & Young would, absent the Ernst & Young Settlement, have to.be finally determined
before the CCAA claims could be quantified, As such, these steps had the potential to
significantly delay the CCAA proceedings. Where the claims being released may take years to
resolve, are risky, expensive or otherwise uncertain of success, the benefit that accrues fo
creditors in having them settled must be considered. See Re Nortel, supra, paras. 73 and 81; and
Muscle Tech, supra, paras. 19-21.

[71] Impliéit in my findings is rejection of the Objectors’ arguments questioning the validity
of the Ernst & Young Settlement and Ernst & Young Release. The relevant consideration is
whether a proposed settflement and third-party release sufficiently benefits all stakeholders to

justify court approval. 1 reject the position that the $117 million settlement payment is not
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essential, or even related, to the restructuring; it represents, at this point in time, the only real
monetary consideration available to stakeholders. The potential to vary the Ernst & Young
Settlement and Emst & Young Release to accommodate opt-outs is futile, as the court is being
asked to approve the Emst & Young Settlement and Ernst & Young Release as proposed. .

[72] 1do not accept that the class action settlement should be approved solely under the CPA.
The reality facing the parties is that SFC is insolvent; it is under CCAA protection, and
stakeholder claims ave to be considered in the context of the CCAA regime. The Objectors’
claim against Ernst & Young cannot be considered in isolation from the CCAA proceedings. The
claims against Ernst & Young are interrelated with claims as against SFC, as is made clear in
the Equity Claims Decision and Claims Procedure Order.

[73] Bven if one assumes that the: opt-out argument of the Objectors can be sustained, and opt-
out rights fully provided, to what does that lead? The Objectors are left with a claim against
Ernst & Young, which it then has to put forward in the CCAA proceedings. Without taking into
account any argument that the claim against Emst & Young may be affected by the claims bar
date, the claim is still capable of being addressed under the Claims Procedure Order, In this way,

it is again subject to the CCAA fairness and reasonable test as set out in ATB Financial, supra.

[74] Moreover, CCAA proceedings take into account a class of creditors ot stakeholders who
possess the same legal interests. . In this respect, the Objectors have the same legal interests as
the Ontario Plaintiffs. Ultimately, this requires consideration of the totality of the class. In this
case, it is cleat that the parties supporting the Ernst & Young Settlement are vastly superior to
the Objectors, both in number and dollar value.

[75] Although the right to opt-out of a class action is a fundamental element of procedural
faimess in the Ontario class action regime, this argument cannot be taken in isolation. It must be
considered in the context of the CCAA.

[76] The Objectors are, in fact, part of the group that will benefit from the Ernst & Young
Settlement as they specifically seek to reserve their rights to “opt-in” and share in the spoils.

(777 Ttis also clear that the jurisprudence does not permit a dissenting stakeholder to opt-out
of a restructuring. [Re Sammi Atlas Inc., (1998) 3 C.B.R. (4th) 171 (Ont. Gen. Div. (Commercial
List)).} If that were possible, no creditor would take part in any CCAA compromise where they
were to receive less than the debt owed to them. There is no right to opt-out of any CCAA
process, and the statute contemplates that a minority of creditors are bound by the plan which a
majority have approved and the court has determined to be fair and reasonable.

[78) SFC is insolvent and all stakeholders, including the Objectors, will receive less than what
they are owed. By virtue of deciding, on their own volition, not to participate in the CCAA
process,. the Objectors relinquished their right to file a claim and take steps, in a timely way, to
assert their rights to vote in the CCAA proceeding.

[791 Further, even if the Objectors had filed a claim and voted, their minimal 1.6% stake in
SFC’s outstanding shares when the Muddy Waters report was released makes it highly unlikely
that they could have altered the outcome.
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[80] Finally, although the Objectors demand a right to conditionally opt-out of a seftiement,
that right does not exist under the CPA or CCAA. By virtue of the certification order, class
members had the ability to opt-out of the class action. The Objectors did not opt-out in the true
sense; they purported to create a conditional opt-out. Under the CPA, the right to opt-out is “in
the manner and within the time specified in the certification order”. There is no provision for a
conditional opt-out in the CPA, and Ontario’s single opt-out regime causes “no prejudice...to
putative class members”. [CPA, section 9; Osmien v. Cadbury Adams Canada Inc. (2009), 85
C.P.C. (6th) 148, paras. 43-46 (Ont. $.C.J); and Eidoo v. Infineon Technologies AG, 2012

ONSC 7299.]
Miscellaneous

[81] For greater certainty, it is my understanding that the issues raised by Mr. O'Reilly have
been clarified such that the effect of this endorsement is that the Junior Objectors will be
included with the same status as the Ontario Plaintiffs. .

DISPOSITION

[82] In the result, for the foregoing reasons, the motion is granted. A declaration shall issue fo
the effect that the Ernst & Young Settlement is fair and reasonable in all the circumstances. The
Emst & Young Settlement, together with the Ernst & Young Release, is approved and an order

shall issue substantially in the form requested. The motion of the Objectors is dismissed.

MOMICVETZ 1.

Date: March 20, 2013
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36, as amended, and in the Matter of a Plan of Compromise or Arrangement of
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The Trustees of the Labourers’ Pension Fund of Central and Eastern Canada,
the Trustees of the nternational Union of Operating Engineers Local 793
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David J. Horsley, William E. Ardell, James P. Bowland, James M.E. Hyde,
Edmund Mak, Simon Murray, Peter Wang, Garry J. West, Poyty (Beljing)
Consulting Company Limited, Credit Suisse Securities (Canada), Inc., TD
Securities Inc., Dundee Securities Corporation, RBC Dominion Securities inc.,
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James C. Orr, Won J. Kim, Megan B. McPhee and Michael C. Spencer, for the
moving parties, Invesco Canada Ltd., Northwest & Ethical Investments L.P., and
Comité Syndical National de Retraite Batirente Inc.

Ken Rosenberg, Massimo Starnino, Jonathan Ptak, Jonathan Bida, Charles M.
Wright and A. Dimitri Lascaris, for the Ad Hoc Committee of Purchasers of the
Applicant's Securities, including the Representative Plaintiffs in the Ontario Class

Action

Benjamin Zarnett, Robert Chadwick and Brendan O'Neill, for the respondent Ad
Hoc Committee of Noteholders

Peter R. Greene, Kathryn L. Knight and Kenneth A. Dekker, for the responding
party DBO Limited

Robert W. Staley, Kevin Zych, Derek J. Bell, Raj Sahni and Jonathan Bell, for
Sino-Forest Corporation :

David Bish, John Fabello and Adam M. Slavens, for the Underwriters

Derrick Tay, Clifton Prophet and Jennifer Stam, for FT1 Consulting Canada Inc.,
in its capacity as Monitor

Peter H. Griffin, Peter J. Osborne and Shara N. Roy, for Ernst & Young LLP
Heard in writing

On appeal from the orders of Justice Geoffrey B. Morawetz of the Superior Court
of Justice, dated December 10, 2012, with reasons reported at 2012 ONSC
7050, and March 20, 2013, with reasons reported at 2013 ONSC 1078.

ENDORSEMENT

[1] Leave fo appeal is denied.

[2] The test for granting leave to appeal in CCAA proceedings is well-settled.
It is to be granted sparingly and only where there are serious and arguable

grounds that are of real and significant interest to the parties. In determining
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whether leave ought to be granted, this court is required to consider the following
four-part inquiry:
o Whether the point on the proposed appeal is of significance to the practice;
e Whether the point is of significance to the action;
o Whether the proposed appeal is prima facie meritorious or frivolous; and

o Whether the appeél will unduly hinder the progress of the action.
See Re Country Style Food Services Inc. (2002), 158 O.A.C. 30 (C.A)).
[3] Inour view the proposed appeals fail to meet this stringent test.

[4] These motions for leave to appeal relate to the supervising judge's
approval of a settlement releasing Ernst & Young LLP from any claims arising

from its auditing of Sino-Forest Corporation.

[6] The Ernst & Young settiement is part of Sino-Forest's Plan of Compromise
and Reorganization (“the Plan”) following a bankruptcy triggered by allegations of
corporate fraud. The settiement has the support of all parties to the CCAA
proceedings, including the Monitor,- Sino-Forest's creditors and a group of
plaintiffs seeking to recover }heir investment losses in a contemplated, but not yet

certified, class action (“the Ontario Plaintiffs”).

[6] These motions for leave to appeal are brought by a single group of Sino-
Forest investors, collectively known as Invesco, who together held approximately

1.6% of Sino-Forest's outstanding shares at the time of its collapse. Invesco
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chose not to parﬁcipate in any of the CCAA proceedi.ngs leading to the Ernst &
Young settlement. It appeared for the first time at the hearing to sanction the
Plan. Invesco objects to the Emst & Young settlement because it wishes to
preserve its right to opt out of any class proceedings and pursue an independent

clalm against Ernst & Young.

(7] Invesco is represented by Kim Orr LLP, the firm that ranked last in a fight
for carriage of the Ontario class action against Sino-Forest and its auditors and
underwriters. In January 2012, Perell J. awarded carriage of that action to Koskie
Minsky and Siskinds LLP, with the Ontario Plaintiffs as the proposed

representative plaintifis. No appeal was taken from the order of Perell J.

[8] There are two motions for leave to appeal before the court.

o M42068 — Invesco seeks leave to appeal the
supervising judge’s order dated December 10,
2012, sanctioning a Plan of Compromise and
Reorganization for Sino-Forest (the “Sanction

Order”)

o M42399 - Invesco seeks leave to appeal the
supervising judge’s orders déted March 20, 2013,
approving the Ernst & Young settlement and

dismissing Invesco's motion for an order to
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represent all prospective class members who
oppose the settlement (the “Settlement Order”

and the “Representation Dismissal Order”).

[9] By order of Simmons J.A. dated May 1, 2013, the motion for leave to
appeal the Sanction Order was ordered to be conhsolidated and heard together

with the motion for leave to appeal the Settlement Order and the Representation
Dismissal Order.

[10] The motions for leave to appeal are opposed by Sino-Forest, the Monitor,
‘Sino-Forest's auditors and underwriters, the Ontario Plaintiffs, and a group

represénting Sino-Forest's major creditors.

The Sanction Order

[11] The supervising judge dismissed Invesco’s arguments opposing the
Sanction Order on the ground that, since the settlement was not part of the Plan
at that point, its objections were premature. [t could raise those objections when

the court considered whether or not to approve the settlement,

[12] Invesco did not move to stay this order and the Plan has since been
implemented. This proposed appeal is moot, and in any event, we see no basis

to interfere with the supervising judge’s decision.
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The Setilement Order and the Representation Dismissal Order

[13] In approving the settlement, the supetvising judge applied the test set out
in Robertson v. ProQuest Information and Learning Co., 2011 ONSC 1647. And
because the proposed settiement provided for a release to Erst & Young, he
went on to consider the test prescribed by this court in ATB Financial v. Metcaife
and Mansfieid Alternative Investments Il Comp., 2008 ONCA 587, 92 O.R. (3d)
513, leave to appeal refused, [2008] S.C.C.A. No. 337 (“ATE Financial'). He
found that the proposed settiement met those requirements. He concluded that
the Ernst & Young settlement was fair and reasonable, provided substantial
benefits to relevant stakeholders and was consistent with the purpose and spirit

of the CCAA.

[14] There is no basis on which to interfere with his decision. The issues raised

on this proposed appeal are, at their core, the very issues settled by this court in

ATB Financial.

[15] Having dismissed their objection to the settlement order, it follows that

Invesco’s motion for a representation order would also be dismissed.

[16] The motions for leave to appeal are dismissed.
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[17] Costs are to the responding parties oh the motions on a partial indemnity

scale fixed in the sum of $1,500 per motion inclusive of disbursements and

applicable taxes.
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